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Capability for teachers — academies

CAPABILITY PROCEDURE FOR TEACHERS — ACADEMIES

Purpose

This policy sets out the arrangements that will apply in serious cases of underperformance by a
teacher. Underperformance can have negative consequences on pupils and the school.
Underperformance must not be ignored, and quick decisive action and intervention will benefit the
teacher and the school to address any concerns. This procedure applies only to teachers and school
leaders where there is a capability issue that the appraisal process, including any informal support
arrangements, have been unable to address.

Informal stage

There is no requirement for an informal stage as part of the capability procedure, particularly where
matters have been addressed as part of an appraisal process. However, this is encouraged and may
be considered where appropriate.

o A brief note of any counselling/informal support should be maintained for reference. Any note
should be signed and dated by the employee as well as the academy to ensure the record/note
provides an accurate account of what is discussed.

o Where ateacher is considered to be under-performing, either arising from the performance
appraisal process or otherwise, the principal, line manager or other nominated officer may
exercise their discretion to address the matter informally, rather than starting a formal process.

e The areas of concern will be highlighted to the employee and the appropriate action, for
example, relevant assistance, support or training will be discussed and agreed.

¢ The employee will be informed as soon as possible of the decision to either end the informal
monitoring or to start the formal procedures.

The employee will be kept up-to-date throughout the informal process, at least every two weeks. An
informal process of monitoring will not normally extend beyond a period of six weeks, unless there are
exceptional circumstances. If no, or insufficient, improvement has been made over this period, the
process should move to the formal capability procedures.

Note that in some instances of serious underperformance it may be appropriate to go straight to the
formal capability proceedings.

Formal capability meeting — stage 1

The formal meeting initiates the formal capability procedure. Initiating the formal stage should never
come as a surprise to a teacher or senior leader because the issues ought to have been addressed
through appraisal or a more informal stage.

It provides an opportunity to deal with capability concerns in a structured way. It allows the teacher to
prepare a verbal and/or written response to allegations about performance and make a case in the
company of a trade union representative or colleague, if they so wish. The representative can speak
and present the case if the teacher so wishes. However, factual questions should be answered
personally by the teacher.
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Capability for teachers — academies

The formal capability meeting will be conducted by a nominated governor for principal capability
meetings, or the principal or a line manager for other teachers.

At least five working days’ advance notice will be given for the meeting, which should take place
within the directed time. The written advance notice of the meeting should set out the following:

e That the formal process is being initiated.

e Specific details of the concerns regarding performance and the associated evidence which has
given rise to those concerns, and which will be presented to the employee during the meeting.
This should include details of any witnesses who will be providing (normally written) evidence.

e Details of how the issues relate to the Teachers’ Standards or Headteachers’ Standards as
appropriate.

o Details of who will be involved at each stage of the process.
e The range of possible outcomes resulting from such a process.
o The teacher’s right to be accompanied by a union representative or colleague.

e The teacher’s right to seek and present their own evidence, including (normally written)
evidence from witnesses.

e The date, time and location of the meeting, and the deadline by which the teacher must
respond confirming both attendance at the meeting and details of the union representative or
colleague who will accompany him/her.

During the meeting, the above points should be explained in detail, making clear how the teacher’s
performance is considered to be below the standards expected. Evidence can be presented at the
meeting and this can include witness evidence. Witnesses may also be called to the meeting. The
meeting will provide a fair opportunity for the teacher and his/her representative to answer the
concerns and to present their evidence, including any witness’s evidence.

The meeting may provide new information or put a different slant on evidence collected. If it becomes
apparent that further investigation is needed or further time is necessary to consider the evidence, the
meeting will be adjourned for an appropriate and suitable length of time in order for this to happen.

No decision regarding the next step should be made during the meeting. However, the options
following the formal meeting and after full consideration of the evidence are:

e Where new information provides a different slant/version on the information collected, or further
investigation suggests that the matter is not as serious regarding capability as it first appeared,
a decision may be made to take the matter no further because there is insufficient evidence to
pursue the matter on the grounds of capability, and it is more appropriate to continue
addressing the issues through the appraisal process.

e Continue with the formal process and apply the appropriate level of disciplinary sanction, if the
concerns regarding the standard of performance are upheld/confirmed, for example a written
warning or, for the most serious of cases, a final written warning.
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A decision should be made only after all the facts and any representations from the teacher or her/his
representative have been fully considered.

Where a decision is made to take the matter no further, this decision will be confirmed to the teacher
in writing as soon as possible without delay.

In cases where the performance concerns are upheld, a decision will be reached as to the appropriate
level of disciplinary sanction.

Notes will be taken of the formal meeting and a copy sent to the member of staff. Notes should be
signed and dated by the employee to confirm they are an accurate record of what has been
discussed. Any notes are confidential and should not be disclosed to any other party without the
employee’s consent.

This decision will be communicated to the employee in writing as soon as possible. The letter to the
employee should include the following:

¢ Details of how the teacher’s performance has fallen short of expectations and fell below the
standard expected of the employee. This should usually be with reference to the Teachers’
Standards or Headteachers’ Standards as appropriate.

e The appropriate level of disciplinary action, i.e. written warning or final written warning.

¢ Clear guidance regarding the expected standard of performance required and the likely
timescale for improvement that is required in order to conclude/complete the capability
procedure.

o Where appropriate, the setting of new objectives that focus on the specific issues that need to
be addressed, clear targets and the evidence that will be used in order to assess whether or
not the necessary improvement has been made.

¢ An explanation of the support that will be made available, including any appropriate training or
mentoring, to assist the teacher in improving his/her performance.

e The timetable for improvement and an explanation of how performance will be monitored and
reviewed over the following weeks. The timetable will depend on the circumstances of each
individual case and include reference to medical conditions which are covered under the
disability laws under the Equality Act 2010. Any time period set should be reasonable and
proportionate, but not excessively long, and it should provide a sufficient opportunity for an
improvement in performance to take place.

¢ Details of a date for the next meeting.

e The teacher should be warned of the likely outcome in the event that s/he fails to improve and
bring their performance up to the required standard expected within the set period.

e The teacher’s right to appeal the decision to the governing board, and the appropriate process.
This must be included in the letter.
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Monitoring and review

A performance monitoring and review period will follow the formal capability meeting, unless it is
agreed that no further performance management is required. Formal monitoring, evaluation, guidance
and support will continue during this period. A record of any meeting arranged during the period of
monitoring should be kept in writing, including specific details of what was discussed and agreed
which should be signed and dated by the employee.

The length of the review period will depend upon the type of concern. However, our HR provider
suggests that it should not normally exceed six weeks.

Formal review meeting — stage 2

At the end of the review period, the employee will be invited to a formal review meeting, unless s/he
was issued with a final written warning, in which case the teacher will be invited to a decision meeting
(see below). The purpose of the formal review meeting is to assess performance over the previous
weeks. At least five working days’ advance notice will be given for the meeting, and a trade union
representative or work colleague may accompany/represent the teacher. No decision will be reached
during the meeting because the nominated officer will need to consider the evidence presented in
detail in due course.

If the level of performance has been at the acceptable required standard and there is confidence that
this level can be sustained, the capability procedure will end and the appraisal process will restart.
This will be confirmed by letter from the line manager/principal.

In other cases, the following options apply:

e If some progress has been made and there is confidence that more is likely, it may be
appropriate to extend the monitoring and review period, or

¢ If insufficient improvement in performance has been made during the monitoring and review
period, where the teacher has been subject to a written warning, s/he will receive a final written
warning.

In either case, formal monitoring, evaluation, guidance and support will continue for a further
extended period. The detail of this will be explained at the meeting and the time limits set, again the
academy’s HR adviser recommends no more than six weeks.

The teacher will be informed that failure to achieve an acceptable performance standard, with
confidence that it can be maintained, may result in dismissal. The teacher will be invited to a decision
meeting. Notes will be taken of the formal meeting and a copy sent to the member of staff. The
teacher may appeal against any decision by informing the nominated officer, in writing, of such appeal
(see procedures regarding appeal), and s/he will be invited to a decision meeting.

Any appeal against a final written warning must be made within five working days of receipt of the
outcome of the formal review meeting and should be heard within ten working days of notification of
appeal (unless this is not reasonably practicable), and must not interrupt the progress of the
procedure, unless the appeal decision leads to the matter being reconsidered.
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Decision meeting — stage 3

Where there has been a final written warning, a formal decision hearing will be held in order to carry
out a final evaluation. A full assessment of performance over the previous weeks will take place

during this hearing. At least five working days’ advance notice will be given for the time and place of
the hearing. A trade union representative or work colleague may accompany/represent the teacher.

If during the hearing, the nominated officer feels there is sufficient additional evidence that there has
been an acceptable level of improvement towards the required standard of performance, s/lhe may
choose to provide a further opportunity for the teacher to achieve the required standard. However, the
academy’s HR adviser recommends that a strict time limit is imposed in such cases and this should
be for no longer than six weeks. If an acceptable standard of performance has been achieved during
the further monitoring and review period, the capability procedure will end and the appraisal process
will restart. This decision will be confirmed to the teaching in writing and during this period the review
and monitoring procedures will apply (see above).

If performance remains at an unsatisfactory standard, a recommendation will be made to the
governing board that the teacher should be dismissed. A meeting of the staff dismissal committee will
be convened and details of the decision regarding the evaluation of performance, a copy of the notes
of the formal decision meeting and the date and time of the staff dismissal committee hearing should
be recorded in a letter to the teacher and sent to the employee as soon as is reasonably practicable.

The teacher will be notified in writing of his/her right to appeal the decision.

Dismissal

Any decision to dismiss must be in accordance with the arrangements adopted by the school (TUPE
regulations may apply).

The staff dismissal committee of the governing board shall comprise three governors.

This committee will hear the representations (verbal and/or written) and recommendations brought by
the nominated officer conducting the capability evaluation, and any representations that the teacher or
their representative may wish to make. It shall determine whether or not to uphold the
recommendation.

Where the staff dismissal committee determine the case against the teacher to be proven, they shall
dismiss the teacher from the school’s employment, normally giving contractual notice.

Should the staff dismissal committee or other relevant committee determine that, on the balance of
probabilities, i.e. it is more probable than not that the case against the teacher has not been proven,
they shall determine either:

e To end the capability procedure because an acceptable standard of performance has been
achieved, or

e Torevert to an earlier stage in the capability procedure.
A letter will be sent to the teacher informing them of the decision and the associated reasons.

The teacher may appeal against the decision by informing the clerk to governors of such appeal.
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Any appeal against dismissal must be made within five working days and heard within ten working
days of notification of appeal (unless not reasonably practicable), and must not interrupt the progress
of the procedure, unless the appeal decision leads to the matter being reconsidered.

The dismissal appeal committee (usually three governors) of the governing board will hear any
appeal, at this stage of the procedure. It will hear both the reasons for the appeal and the reasons for
the staff dismissal committee’s decision before determining whether or not to uphold the appeal. In
cases involving the principal, it is likely that the chair of governors will have been involved at the
dismissal stage so it is likely to be necessary to appoint external panel members.

None of the governors on the staff dismissal committee will be on the dismissal appeal committee.

The right to appeal

Should the teacher wish to exercise their right to appeal a decision at any stage, this should be made
by informing the nominated officer in writing. The teacher should set out the specific grounds for
appeal and the evidence to support the appeal. An appeal should be made as soon as possible, and
in any event within five working days of receipt of the decision regarding the outcome of the formal
meeting. The nominated officer will then convene a meeting of the appeals panel of the governing
board.

A member of the appeals panel will write to the teacher confirming the date, time and location for the
hearing, giving reasonable notice, and informing the teacher of his/her right to be accompanied by a
trade union representative or colleague. Except for where it is not reasonably practicable, the appeal
will be heard within ten working days of notification of appeal.

The appeals hearing will provide the teacher with a fair opportunity to present their case fully and any
supporting evidence they wish to rely on.

No decision will be made during the appeals hearing, because the panel will adjourn the hearing in
order to consider all the evidence available and any representations that have been made by the
teacher and/or his/her representative during the hearing. The panel will then decide whether or not
the sanction applied is to be upheld and this decision will be confirmed to the teacher in writing
without delay, setting out the reasons for the panel’s decision. The decision of the appeals panel of
the governing board is final.

Review

This policy will be reviewed annually.
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